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| NTRODUCTI ON

n June 19, 1991, the Boston Edi son Conpany ("BECo") filed
an under ground damage report with the Pipeline Engi neering and
Safety Dvision ("D vision") of the Departnent of Public
Wilities ("Departnment”). The damage report stated that J.F.
Wiite Contracting Conpany ("J.F. Wite" or "Respondent") had
darmaged an el ectric cable while excavating under the Wst Fourth
Street Bridge in South Boston at approximately 2 p.m on June 15,
1991. On July 15, 1991, the Dvision issued a Notice of Probable
Violation ("NCOPV') to J.F. Wite. The NCPV stated that the
D vision had reason to believe that J.F. Wite perforned
excavations under the West Fourth Street Bridge in South Boston
inviolation of GL. c. 82, 8§ 40 ("D g-Safe Law'). J.F. Wite
allegedly failed to properly notify underground utility operators
of the excavation and failed to exerci se reasonabl e precauti on.

On August 1, 1991, J.F. Wiite filed a letter with the
Dvisionin which it contested the allegations nade by the
Dvision in the NOPV. On August 16, 1991, the Division sent a
letter to J.F. Wiite which stated that the D vision had exam ned
all of the facts available in the case and had determ ned that
J.F. Wiite had in fact violated the D g-Safe Law The letter

included a consent order for its signature. The letter also



D.P.U 91-DS-6 Page 2

stated that J.F. Wiite could request an adjudi catory hearing or
submt witten coments.

On August 22, 1991, J.F. Wiite fornally requested an
adj udi catory hearing, pursuant to the procedure set forth in the
Dvision's letter of August 16, 1991. Pursuant to notice duly
i ssued, an evidentiary hearing was hel d on Wdnesday, February
17, 1993, at the Departnent's offices in Boston. At the hearing,
the Division presented the testinony of one w tness: John
Ki ngston, underground transm ssi on supervi sor at BECo. The
Respondent presented the testinony of two w tnesses: Daniel
Della-Qustina, safety director at J.F. Wite; and Jack Harney,
project engineer at J.F. Wiite. The D vision offered seven
exhibits, all of which were admtted into evidence. On March 3,
1993, both the Division and J.F. Wiite filed briefs.

1. SUWARY CGF FACTS

This case arises froman incident that occurred in the
railroad yard under the West Fourth Street Bridge in South Boston
on June 15, 1991, when a supervisor enployed by J.F. Wiite cut
into alive 13.8 kilovolt (kV) three-and-one-half inch iron
conduit while cutting away existing dead conduits (Exh. DPU 1,

Tr. at 7, 42). J.F. Wiite is disputing the finding of the
Dvision that J.F. Wite violated the Dig-Safe Law by failing to
properly notify underground utility operators of the excavation

and by failing to exercise reasonabl e precaution while excavating
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(Exh. DPU-3; Exh. DPU-4; Exh. DPU-6; Tr. at 5,6).

On March 7, 1991, Scott Buckman, an engi neer and enpl oyee of
J.F. Wiite, called Dg Safe System Inc. 1'to report the
Respondent's plan to excavate in South Boston (Exh. DPU-4, at 4).
The |l ocation is described on the D g-Safe ticket, 2 nunber
91103074, as Wdett Grcle, South Boston, east side of the
street, between the warehouse and the railroad tracks, with the
intersecting street at the East Berkeley Street exit off the
Expressway ( id.). The ticket states that J.F. Wiite will be
installing a 12-inch duct line and water nmain, to a depth of five
feet in the street, and that the work will comrence at 3:15 p.m
on March 12, 1991 ( id.).

The Respondent's witness, M. Harney, testified that the
Respondent used the Wdett Grcle area for a "call-off" with the
mar k- out i nspectors, since the Respondent was working over an
extensive area (Tr. at 27-28). The Respondent's office trailer

was | ocated at Wdett Grcle ( id. at 28). M. Harney testified

1 D g Safe System Inc. was fornmed by underground utility
conpanies pursuant to GL. c¢c. 164, §8 76D, to serve as a
cl eari nghouse for informati on on excavations throughout
Massachusetts.

2 A "ticket" is a docunent produced by the D g Safe System
Inc. that describes the proposed excavation in a summari zed
format. The ticket is transmtted to all underground
utility conpanies and serves as notice to themof the
excavat i on.
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that, during the course of the project, mark-out inspectors would
stop by the Respondent's Wdett Grcle office trailer, where the
Respondent woul d descri be the | ocation and type of work planned
so that the mark-out inspectors could nmark lines in the
appropriate area ( 1d. at 30,31). M. Harney testified that the
Respondent spoke with BECo regarding the marking of the entire
area between Wdett CGrcle and the Wst Fourth Street Bridge
(id. at 34,35). The Dvision's witness, M. Kingston, testified
that he never received any requests for the marking of the area
under the West Fourth Street Bridge ( id. at 14).

Oh March 12, 1991, M. Bucknan sent a letter to the
attention of Donald G Sacco at the Energy Service Departnent of
BECo i n which he requested that BECo renove several electrical
boxes, a transforner, an electrical nanhole, and a 13.8 kV
station ("pad nmount") frombeneath the West Fourth Street Bridge
in South Boston (Exh. DPU-5, at 1). This request was nade
pursuant to a contract between the Respondent and the
Massachusetts Bay Transportation Authority ("MBTA') that required
the descri bed work to be conpleted ( 1d.). M. Harney testified
that the letter to BECo resulted in a neeting between M. Sacco
and hinself on the issues of the division of |abor on the project
between BECo and J.F. Wiite and whet her any excavati on woul d be
necessary (Tr. at 30). M. Harney also testified that it takes

approxi mately 60 days to get an action by BECo on the renoval of
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a pad nount ( id. at 32). As aresult, J.F. Wite notified BECo
wel | in advance of the projected renoval date to ensure that the
wor k woul d be conpleted as scheduled ( id.).

M. Harney testified that the pad nmount was renoved in md-
May, at which tine the |ines were exposed ( id.). According to
M. Harney's testinony, BECo and J.F. Wite collaborated on the
renoval of the pad nount and the excavation of the lines ( id.).
M. Harney testified that the cables were lying on the ground
after the pad nount renoval work had been conpl eted by BECo and
the Respondent ( id. at 36).

M. Harney testified that, on the day the incident occurred,
J.F. Wite was renoving the dead conduits in preparation for
grading the ballast for a new MBTArailroad line to run through
the site (Tr. at 27). The underground damage report submtted by
BECo states that J.F. Wiite was excavati ng when the incident
occurred (Exh. DPU-1). The report was prepared by M. Kingston,
who testified that he was not actually on site the day the
i ncident occurred, but rather received his information froma
BECo field inspector (Tr. at 16-18).

M. Harney testified that at the tinme the incident occurred,
t he Respondent had al ready uncovered all conduits in the area
(Tr. at 27). The day had been reserved for renoval of dead
conduits (id.). M. Harney testified that the incident occurred

when a J.F. Wite supervisor who was cutting away exi sting dead
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conduits slipped and cut into an exposed |ive conduit ( id.).

[11. STANDARD OF REVI EW

GL. c. 82, 840, in pertinent part, provides that:

No person shall, except in an energency, contract for,
or make an excavation ... unless at |east seventy-two
hours ... but not nore than thirty days ... before the
proposed excavation is to be nade such person has given
an initial notice in witing of the proposed excavation
to such natural gas pipeline conpanies, public utility
conpani es, cabl e tel evision conpani es and nmuni ci pal
utility departnents as supply gas, electricity,

t el ephone or cable television service in or to the city
or town where such excavation is to be made. Such
notice shall set forth the nane of the street or the
route nunber of said way and a reasonably accurate
description of the location in said way or on private
property the excavation is to be nade.

The statute requires that any person who contracts for or
conducts an excavation 2 nmust provide advance notice and a

reasonabl y accurate description * of the excavation site to the

3 An excavation is the novenent or renoval of earth, rock,
| edge, or other materials in the ground to forma cavity,
hol e, hollow or passage therein. It includes, but is not
l[imted to, digging, trenching, grading, scooping,
tunnel i ng, augering, boring, drilling, pile driving,
plowi ng-in or pulling-in pipe, cable, wire, conduit, or
ot her substructure, backfilling, denolition of any
structure, and bl asting, except blasting in a quarry.
Excavati on does not include gardening or tilling the soil in
the case of privately-owned land. 220 CMR § 99.02.

4 Qui delines for what constitutes "reasonably accurate"” have
been set forth in 220 CMR 8 99.04. According to this
regul ati on, a reasonably accurate description includes:

(a) the city or town where the excavation wll take place;
(b) the nanme of the street, way or route nunber of the
excavation site; (c) the nane of the streets at the nearest
intersection to the excavation; (d) the nunber of the
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operators of underground utilities. RJ. Gncotta Co., Inc.

D.P.U 89-DS-76 (1990); Todesca Equi pnent Go., Inc.

D.P.U 89-DS-14 (1990). The initial notice may be served on each
underground utility conpany individually or delivered to the
public utility underground plant danage prevention system
pursuant to the provisions of GL. ¢c. 164, § 76D. GL. c. 82,
8§ 40; GL. c. 164, § 76D

If the excavation is to take place in a public way, the
person planning to undertake the excavation nust file copies of
the notice with the officer or board having charge of the public
way, along with a statenent certifying that it was nail ed or
delivered to the appropriate underground utility conpanies. GL.
c. 82, 8 40. The person planning to excavate is required to
obtain all necessary permts prior to the excavation. Id.

The statute provides that the affected underground utility
conpani es nust respond within 72 hours to the initial witten
noti ce or subsequent oral or witten notice by designating at the
| ocus of excavation, the |ocation of pipes, nains, wres, or
conduits, in that portion of the public way, public utility

right-of-way or easenent, or privately-owned |and in which the

bui I ding cl osest to the excavation; (e) any other
descriptions of the excavation site including |andnmarks and
utility pole nunbers; and (f) the date and | ocati on of any
blasting. 220 CMR 8 99.04(1)(a) through (f).



DP.U 91-DS-6 Page 8

excavation is to be nade. | d.

Regar di ng reasonabl e precaution, GL. c. 82, 8 40, in
pertinent part, provides that:

Any such excavation shall be performed in such a
manner, and such reasonabl e precauti ons taken to avoid

danmage to the pipes, mains, wires, or conduits in use

under the surface of said public way, public utility

conpany right-of-way or easenent, or privately-owned

l and. . ..

If the excavation is part of work required by a contract
with the Commonwealth or with any political subdivision thereof
or other public agency, the person planning to undertake the
excavation nust nevertheless conply with all of the requirenents
of the statute. GL. c. 82, § 40.

V. POSITION OF PARTI ES

A Respondent

The Respondent asserts that it is a safety consci ous and
responsi bl e contractor and did not violate the D g-Safe | aw
(Tr. at 40). The Respondent states that it is very famliar with
D g-Safe rules and regul ations and that it contacted D g Safe
System 1Inc. and other utilities and did have all utilities
properly marked (Tr. at 5,6; 29). The Respondent al so states
that the entire job was covered under the Wdett G rcle address
and that the whol e area where the damaged cabl e was | ocat ed was
in fact an area that was nmarked out by various utilities

(Respondent Brief at 1; Tr. at 26). The Respondent further
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states that it had net with BECo officials about this issue prior
to excavation (Respondent Brief at 1, Tr. at 26.).

B. Dwision

The Division contends that J.F. Wiite has violated the
D g-Safe Law. The Dvision alleges that J.F. Wite did not
properly notify Dig Safe System Inc. of its intention to
excavate, did not request a re-nmark during the 100 days fol | owi ng
the original request, and failed to exercise reasonabl e
precaution while excavating, resulting in danage to a 13.8 kV

cabl e owned by BECo (D vision Brief at 1-3).

V. ANALYSI S AND FI NDI NGS

In order to determne whether a person has violated the
D g-Safe law, the Departnent nust determ ne whether there has
been a violation of any specific provision of GL. c. 82, § 40.

According to evidence introduced at the hearing, J.F. Wite
notified DDg Safe System Inc. of a planned excavati on at Wdett
Grcle in South Boston by phone on March 7, 1991. The D g- Safe
ticket indicates that the work woul d take place on March 12,
1991. The Dig-Safe Law requires that notification of a planned
excavation be delivered either to the individual underground
utility conpanies or to Dg Safe System Inc. at |least 72 hours,
but not nore than 30 days, prior to the excavation. W therefore

find that the initial witten notice of the planned March 12,
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1991 excavation did not violate the D g-Safe | aw

The second issue is whether the subsequent oral and witten
noti ce of the planned pad nount renoval and excavati on and
exposure of various electrical conduits in the area was
sufficient under the D g-Safe Law {dven the evidence and the
sworn testinony of J.F. Wiite as to the nature and extent of the
contacts between J.F. Wite and BECo and ot her underground
utility conpanies during the course of J.F. Wite's work in the
Wdett Grcle area, we find that the witten and oral notice
subsequent to the initial witten notice was sufficient and did
not violate the D g-Safe Law

The third issue is whether J.F. Wiite's failure to request a
re-mark during the period fromMarch 12, 1991 to June 15, 1991
was a violation of the D g-Safe Law. After review ng the
evi dence and the sworn testinony of J.F. Wiite as to the nature
and extent of the contacts between J.F. Wiite and BECo and ot her
underground utility conpanies during the course of J.F. Wite's
work in the Wdett Grcle area, we find that J.F. Wiite was not
required to request a re-mark during this period and therefore
did not violate the D g-Safe Law

The final issue presented by this natter is whether J.F
Wite violated the D g-Safe Law by failing to exercise reasonabl e
precaution while renmoving existing dead conduit and cutting into

an exposed live conduit on June 15, 1991. In nmaking this
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determnation, the threshold question is whether J.F. Wiite
damaged the live BECo conduit in the course of an excavation.
After reviewing the evidence in this matter, we find that J.F.

Wi te was not engaged in an excavation at the tinme of the
incident in question, but had returned to the work site on that
day to renove dead conduit that it had previously exposed.
Accordingly, we find that J.F. Wite did not violate the D g-Safe

Law when it danmaged the BECo conduit on June 15, 1991.

VIi. ORDER

Accordingly, after due notice, hearing, and considerati on,
itis

CRDERED: That the notice of probable violation issued by
the Division of Pipeline Engineering and Safety agai nst J.F.
Wiite Contracting Conpany shall be and is hereby di sm ssed.

By O der of the Departnent,



